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THOMAS, J., FOR THE COURT:



1. Braydon Stigdl was convicted of possession of at least 238 dosage units of Diazepam with intent
to distribute and was sentenced to twenty years with the firg ten to serve and the last ten on post-release
supervison. Aggrieved, he asserts the following issues on apped:

l. THE TRIAL COURT ERRED IN DENYING STIGALL'S CHALLENGE FOR
CAUSE AS TO JUROR NUMBER TWO.

1. THE TRIAL COURT ERRED IN ALLOWING THE PROSECUTION TO
IMPERMISSIBLY DEFINE THE TERM REASONABLE DOUBT.

Finding no merit to either of these dleged errors, we affirm the conviction.
FACTS

92. After recalving an anonymous telephone cal regarding drug activity a an address in Lincoln
County, the Lincoln County Sheriff's Department sent severd officersto theaddress. Theofficersknocked
on the door, which was answered by Katy Reid. When Reid opened the door, the officers noticed the
andl of marijuana coming from insde the apartment. Reid refused the officer's request for consent to
search, and one investigator |eft to obtain a search warrant.

13. Upon returning with the warrant, the officers took Reid and Braydon Stigdl into custody. During
athorough search at the Lincoln County Jail, a bag containing 238 dosage units of Diazepam was found
in the underclothing of Katy Reid. No drugs were found on Stigdl. Initidly, Stigdl told officers thet the
pillswere hisand not Reid's. After finding out that having the pillswasafdony, Stigal denied ownership.
After aMiranda warning, Stigdl admitting to owning the pills and having purchased them for $50. Stigdl
told the officers that he was sdlling the pills a $.50 per pill.

14. During vair dire, juror number two stated that he tended to believe as true that which wastold to
him by his highway patrolman friends. This juror was questioned and specificaly asked if he would tend

to believe astruethe testimony of the State witnessesthat wereto testify. Thejuror indicated that hewould



not. Thetrid court questioned the juror further and noted that no highway patrolmen were testifying, let
adone any of thejuror'spersond friends. Stigdl attempted to Strikethejuror for causewhich thetrid judge
denied. Stigdl then used one of his peremptory strikes to remove juror number two.

5. At trid, an officer testified to seeing Stigdl's hand near Katy Reid's pants and zipper when they
were on the couch in the gpartment while waiting for the search warrant. Stigdll's motion to suppress his
written and verba statements was denied by the trid court. Seven law enforcement officers and acrime
laboratory expert testified dong with Reid. Stigall put on one witnessin hisdefense. At the conclusion of
thetrid, ajury found Stigal guilty of possesson with intent to distribute.

ANALYSS

DID THE TRIAL COURT ERR IN DENYING STIGALL'S CHALLENGE FOR
CAUSE ASTO JUROR NUMBER TWQO?

T6. Stigdl assertsthat the trid court erred in denying his chalenge for cause as to juror number two.
Stigdl believes that juror number two's satement that he would believe his highway patrolmen friends
displayed that thejuror was partid to law enforcement officers, and that Stigall should not have been forced
to use one of his Sx peremptory challenges to remove juror number two. Stigal beieves that the trid
court's denid of his chalenge denied his congtitutiond right to atrid by afar and impartid jury.

17. "The circuit judge, as he mugt, has wide discretion in determining whether to excuse any
prospective juror, including one challenged for cause” Scott v. Ball, 595 So. 2d 848, 849 (Miss. 1992).
"The circuit judge has an absolute duty . . . to seethat thejury sdlected totry any caseisfair, impartia and
competent.” Id. at 850. Inthe case a bar, the trid judge questioned juror number two about any bias
toward law enforcement. Thetrid judge asked the juror specificaly if he would show a predisposition to

believe any of thewitnesseswho wereto testify inthecase. A list of thelaw enforcement officersthat were



to testify was read to the juror, and the trid judge asked the juror if he would believe any of them just
because of their pogition. The juror answered in the negetive.

118. The record reflects that the trid judge did not err in failing to dismiss juror number two for cause.
The record aso reflects that juror number two was dismissed due to Stigall's use of a peremptory strike.
The Mississppi Supreme Court has held that no reversible error resultswhen thetria court failsto sustain
achalenge for cause, and the juror a issue is ultimately excused with a peremptory challenge. Sewell v.
State, 721 So. 2d 129, 135 (128) (Miss. 1998) (citing Lester v. Sate, 692 So. 2d 755, 790-93 (Miss.
1997) (overruled on other grounds)). Thisissue iswithout merit.

1. DID THETRIAL COURT ERRIN ALLOWING THE PROSECUTION TO DEFINE
THE TERM REASONABLE DOUBT?

T9. Stigdl assertsthat thetrid court erred in alowing the State to define reasonable doubt both during
voir dire and closing argument. There was no contemporaneous objection made to the prosecutor's
statements, however. Failure to object to the argument at trid isfata to his contention before this Court.
Mack v. State, 650 So. 2d 1289, 1320 (Miss. 1994). Notwithstanding the procedura bar, we will
examine Stigd|'s assertion of error.

710. Stgdl citesCagev. Louisiana, 498 U.S. 39 (1990) (overruled on other grounds), in support of
the proposition that it is error for a prosecutor to define reasonable doubt. In Cage, the court held that a
jury ingruction defining "reasonable doubt” in terms of "grave' or "subgtantid” uncertainty and as "mord
certainty” violated the due process requirement that crimina convictions be based on proof beyond a
reasonable doubt.

11. Therecordinthecaseat bar, however, isdifferent. Thereisnothing to indicatethat the prosecutor

attempted to define reasonable doubt. The prosecutor even stated, "1 cannot define the term reasonable



doubt to you, because I'm prohibited by law." Instead, the prosecutor emphasized the word "reasonabl €
and compared "reasonable doubt” to "dl doubt" and "a shadow of a doubt.” The Missssippi Supreme
Court has held that ditinctions between "reasonable doubt,” "dl possible doubt,” "beyond a shadow of a
doubt," and thelike, while, not properly the subject of jury ingructions, are permissbleduring trid counsd's
closng argument. Heidelberg v. State, 584 So. 2d 393, 396 (Miss. 1991). Seealso Gillumv. Sate,
468 So. 2d 856 (Miss. 1985); Thorne v. State, 348 So. 2d 1011 (Miss. 1977). InThorne, thesupreme
court in regard to a jury ingruction that compared "dl possible doubt” to "reasonable doubt” held the
ingtruction was objectionable and should not have been given, but that it did not reach the pregjudicia
proportions of the "you do not have to know" ingtruction condemned in Pryor v. Sate, 239 So. 2d 911
(Miss. 1970). Thorne, 348 So. 2d at 1015. Similarly, in the case at bar the prosecutor's statements,
athough possibly objectionable, did not riseto "prgudicia proportions.” Thisissue iswithout merit.
12. Asafind matter, we must address an issue not raised by ether party. We review this under the
provisons of Rule 103(d) of the Mississppi Rules of Evidence, dso referred to as the plain error rule.
13. Stgdl was sentenced to aterm of twenty years with ten years in the custody of the Missssppi
Depatment of Corrections and ten years post-release supervison. By Satute, the maximum amount of
time a defendant may be placed under post-release supervisionisfiveyears. Miss. Code Ann. 847-7-34
(Rev. 2000). The impostion of aten-year termisin clear violation of statute and we must reverse and
remand to the trid court for the sole purpose of entering a correct order with respect to the post-release
supervisonportion of the sentence. Burnett v. State, 831 So. 2d 1216, 1221 (1120-21) (Miss. Ct. App.
2002).

114. THE JUDGMENT OF THE CIRCUIT COURT OF LINCOLN COUNTY OF

CONVICTION OF POSSESSION OF AT LEAST 238DOSAGE UNITSOF DIAZEPAM WITH
INTENT TO DISTRIBUTE AND SENTENCE OF TWENTY YEARSIN THE CUSTODY OF



THE MISSISSIPPI DEPARTMENT OF CORRECTIONS AND FINE OF $25,000 IS
AFFIRMED. SENTENCE OF TEN YEARS POST-RELEASE SUPERVISION, THE FIRST
FIVE REPORTING AND THE LAST FIVE NON-REPORTING IS REVERSED AND
REMANDED FORENTRY OF PROPER SENTENCING ORDER. COSTSOF THISAPPEAL
ARE ASSESSED TO LINCOLN COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



